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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

SECRETARY OF LABOR, :  TEMPORARY REI NSTATEMENT PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) :  Docket No. KENT 94-396-D
ON BEHALF OF :  BARB CD 94-02
DANNY SHEPHERD, :
Conpl ai nant . Mne No. 1
V.

| R SHVMAN ELKHORN COAL
COVPANY,
Respondent

ORDER OF TEMPORARY REI NSTATEMENT
Before: Judge Fel dman

The Secretary has filed an application for Tenporary
Rei nst at enent pursuant to Section 105(c)(2) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 0O 815(c)(2), on behal f
of Danny Shepherd. Shepherd was enpl oyed by the Irish El khorn
Coal Conpany at its No. 1 Mne from Septenber 30, 1993, unti
Cct ober 8, 1993, when he was di scharged.

The Secretary's reinstatement application is supported by an
affidavit of Lawrence M Beeman, Chief, O fice of Technica
Conpl i ance and I nvestigation for Coal Mne Safety and Health,

M ne Safety and Health Administration. Beeman's affidavit

al | eges that Shepherd engaged in several protected activities,

i ncluding his refusal to operate a continuous mning machine in
an unsafe condition, his distribution of mners' rights booklets
to m ne personnel and his statements to miners that they did not
have to work under various unsafe conditions.

The Secretary's application was served upon Billy R Watson
general manager of the respondent, and attorney C. G aham Martin,
on February 4, 1994. Conmi ssion Rule 45(c), 29 CFR 0O 2700. 45(c)
in part provides: "Wthin ten days follow ng receipt of the
Secretary's application for tenporary reinstatenent, the person
agai nst who relief is sought shall advise the Comm ssion's Chief
Admi ni strative Law Judge or his designee and simultaneously
notify the Secretary, whether a hearing on the application is
requested. |If no hearing is requested, the Judge assigned to the
matter shall review inmediately the Secretary's application and,
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if based on the contents thereof the Judge determines that the
m ner's conplaint was not frivol ously brought, he shall issue
i mediately a witten order of tenporary reinstatement.”

The Secretary's application was followed by a letter
filed on February 22, 1994, requesting Shepherd's reinstatenent
in view of the respondent's failure to request a hearing in this
matter. Therefore, Commi ssion Rule 45(c) requires me to review
the Secretary's application to determne if Shepherd's conpl aint
has not been frivolously brought.

The "not frivol ously brought” standard set forth in Section
105(c), 30 U.S.C. 0O 815(c), is satisfied when there is a
reasonabl e cause to believe that the underlying discrimnnation
conplaint is meritorious. J. Walter Resources v. Federal M ne
Safety and Health Revi ew Commi ssion, 920 F.2d 738, 747 (11th Cr
1990). Thus, the Secretary nust prevail on an application for
tenporary reinstatenment if the facts supporting the application
are not insubstantial or frivolous. 1Id. at 747. Beeman's
affidavit submitted in support of the Secretary's application
specifies alleged protected activities that are contenporaneous
wi th Shepherd' s enpl oynment term nation which occurred on or about
Cctober 8, 1993. Consequently, | conclude that Shepherd's
conplaint is not clearly without nmerit or pretextural in nature.
Therefore, | find that Shepherd's conplaint has not been
frivol ously brought.

Accordingly, the Irishman El khorn Coal Conpany IS ORDERED to
i medi ately reinstate Danny Shepherd to the position from which
he was di scharged on or about October 8, 1993, or, to an
equi val ent position, at the sane rate of pay and with the
equi val ent benefits. Shepherd's entitlement to backpay and
benefits shall be calculated fromthe date of this order

Jerold Fel dman
Adm ni strative Law Judge
(703) 756-5233

Di stri bution:

Carl C. Charneski, Esq. Ofice of the Solicitor, U S. Departnent
of Labor, 4015 W/ son Blvd., Arlington, VA 22203 (Certified Mil)

Tony Oppegard, Esq., Mne Safety Project, 630 Maxwelton Court,
Lexi ngton, KY 40508 (Certified Mil)

Billy Watson, General Manager, Irishman El khorn Coal Conpany,
Inc., P.O Box 729, Hindman, KY 41922 (Certified Mil)
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